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Comprehensive review of Water Administration and Management 
Key Challenge #3: Due to increasingly unreliable water resources, evaluate the coordination of 

water development, use, and protection to meet new demands in Montana.    

   

  

 

WHAT IS MITIGATION? 

Mitigation is the reallocation of surface water or groundwater through a change in appropriation right or other 
means to offset adverse effects resulting from net depletions of surface water.  

 

WHEN IS A CHANGE IN PURPOSE TO MITIGATION NEEDED VS. A NON-MITIGATION CHANGE 

AUTHORIZATION? 

Mitigation is needed when 1) a proposed new use of water will be supplied from a different source and/or at a 
different location than any available water rights, 2) water will be used during a period of use that differs from those 
of available water rights, and 3) no water rights are available to change to an applicant seeking a new use of water. 

 

WHAT ARE THE DIFFERENT TYPES OF MITIGATION? 

Instream Mitigation of Surface Water – Seasonal (irrigation/summer) instream mitigation effectively mitigates 
adverse effect of a new use  

Aquifer Recharge/Groundwater Instream – Typically resembles a septic system in that perforated pipe is buried 
underground and existing land features are deployed to ‘input’ water into an aquifer; alternatives include gravel 
pits, old lagoons, unused/off-season lateral ditches 

 

WHAT ARE EXAMPLES OF AVAILABLE MITIGATION TOOLS? 

Currently, two ideal mitigation tools consist of projects that are part of already-approved marketing for mitigation 
water service areas (water banks), and projects that are proposed to be located in areas with onsite mitigation water 
that is made available from the continued delivery of irrigation water rights into an infiltration/aquifer recharge 
gallery rather than irrigated acreage at which point (e.g.) year-round use of public water supply wells or lack of return 
flows could be fully mitigated.  

Other examples include: 

• Reservoirs: on-stream reservoirs can negate the need for timing considerations 

• Water conservation: larger users with some flexibility can implement water conservation measures to 
‘stretch’ existing water rights further; wastewater reuse is also an option in appropriate situations  

• Water treatment method change: fully-consumptive water treatment methods can be changed to less 
consumptive water treatment methods to create the availability of additional consumptive use “credits”  

• Combined use of different sources of water for different, new purposes: groundwater can provide in-
building use, and surface water irrigation (shares, water rights) can remain for any lawn and garden needs 

• Hauled water stored in cisterns: this is considered most often when water is not physically available, but 
could be used in a situation where water is not legally available, either  
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WHAT IS NOT CONSIDERED A MITIGATION TOOL? 

Removal of phreatophytes – the removal of vegetation cannot be claimed as a water savings method/new water 
for use 

Rainwater capture via impermeable surfaces – surface water runoff resulting from the collection of rainwater on 
impermeable surfaces cannot be accounted or considered for surface water mitigation 

Habitat restoration (out-of-kind mitigation) – currently not allowed in Montana, however this may be an 
appropriate planning tool that could be used in larger basins for return flow mitigations or the maintenance of 
existing conditions; may consider signing of adverse effect waivers (§ 85-2-402(1)(c), MCA) from Montana 
Department of Fish, Wildlife, and Parks (FWP) 

 

WHAT OPTIONS ARE AVAILABLE IN CONTROLLED GROUNDWATER AREAS? 

In a Controlled Groundwater Area (CGA), anyone wishing to drill a well must first apply for and receive a Permit for 
Beneficial Water Use (§ 85-2-508, MCA). This applies to any size and type of groundwater appropriation, including 
proposed uses with flow rates that are less than 35 gallons per minute (GPM) and annual volumes that are less than 
10 acre-feet (AF) per year. Some CGAs have additional restrictions. 

Reasons for ordering a CGA include scenarios in which: 

• groundwater withdrawals in the area are greater than the rate of recharge of the aquifer, 

• excessive groundwater withdrawals are likely to occur in the future, 

• there are significant groundwater right disputes in the area, 

• groundwater levels or pressures in the area have been or are declining excessively, 

• groundwater withdrawals could cause contaminant migration or adversely affect groundwater quality, and 

• water quality in the area is not suited for specific beneficial uses. 

Other states (e.g., Washington) have defined watersheds where permit-exempt wells require mitigation. Montana 
DNRC has the authority to create a CGA by rule or accept a petition for a rule closure in a highly appropriated basin. 

 

WHAT OPTIONS ARE AVAILABLE IN CONTROLLED GROUNDWATER AREAS? 

In a Controlled Groundwater Area (CGA), anyone wishing to drill a well must first apply for and receive a Permit for 
Beneficial Water Use (§ 85-2-508, MCA). This applies to any size and type of groundwater appropriation, including 
proposed uses with flow rates that are less than 35 GPM and annual volumes that are less than 10 AF per year. Some 
CGAs have additional restrictions. 

 

WHAT ARE EXAMPLES OF MITIGATION CHALLENGES? 

• ‘Drop for drop’ requirement 

• Cost issues related to finding or securing mitigation water/water rights 

• Modeling for the Permit/Mitigation Change process  

 

 

POINTS FROM LAST MEETING 

• Coordinated use of infrastructure can guarantee future maintenance, combines resources more efficiently 
(could this be led by county?) 

• Grass Valley example and how to encourage other ditch companies and irrigation districts (service area 
litigation in progress) 

• Certainty in mitigation will incentivize (key to why permit-exempt wells are used) 

• Umbrella mitigation plans 

• Non-agricultural growth area challenges (i.e., pipelines) 

• Gallatin example 
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MITIGATION EXAMPLES FROM MISSOULA – FROM THE SIMPLE TO THE EXTREME 

 
Example #1: 76H 30046210, Mitigation for Domestic Use from a Well (2009) 

 
Considerations and background 

• Hayes Creek Controlled Groundwater Area within greater Bitterroot Basin Closure 

• Permit required (post-HB 831) – hydrogeologic assessment and mitigation required to offset 
adverse effect 

• Depleted source: Bitterroot River via capture of tributary groundwater  
 
Proposed appropriation 

20 GPM up to 0.22 AF for year-round domestic use for two residents in one dwelling (100 gallons per day 
per resident, no lawn and garden irrigation) resulting in 0.02 AF net depletion (10% of diverted volume 
treated by on-site septic system); depletion flow rate of 0.013 GPM with no monthly variation in rates or 
volumes of depletions for domestic use. 

 
Proposed mitigation change/plan 

The Applicant found and purchased a water right for a well historically used for the Bass School (later for 
a residence) and located 18 miles upstream of the depleted reach. The proposed mitigation plan was to 
abandon and discontinue all use of the well which was tributary to the Bitterroot River. The Applicant 
modeled the effects of discontinued use of the well which showed the historical domestic component of 
the well could be used to provide mitigation water outside of the irrigation season. Evidence was also 
provided to show that groundwater historically diverted from this well would show up in the depleted 
reach with the proposed permit.  

DNRC Historical Use Findings: 20 GPM flow rate, 2.98 AF historically diverted volume (1.98 AF diverted 
volume for domestic use, 1 AF for lawn and garden irrigation), and 1.68 AF historically consumed volume 
(0.03 AF for domestic use, 1.65 AF for lawn and garden irrigation) 

 
Outcome 

While the Applicant proposed to change the entire historically diverted and consumed volumes to 
mitigation, DNRC authorized the mitigation change for 0.4 GPM and 0.02 AF to offset the calculated net 
depletions to the Bitterroot River. Despite the de-minimus amounts of use and depletion, this application 
received objections and went to an Administrative Hearing. The Final Order granted both the permit and 
change applications. The Department’s ruling was appealed to and upheld by the District Court. § 85-2-
360, MCA, states that predicted net depletion does not mean that an adverse effect on a prior appropriator 
will occur. 
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Example #2: 76H 30043132, Mitigation for a Municipal Well (2009) 
 
Considerations and background 

• Bitterroot Basin Closure 

• Permit required (post-HB 831) – hydrogeologic assessment and mitigation required to offset 
adverse effect 

• Depleted source: Bitterroot River via capture of tributary groundwater 
 
Proposed appropriation 

300 GPM up to 96.3 AF for municipal use in a 117-lot subdivision with 117 dwellings and 25.1 acres of 
irrigated lawn and garden (0.28 AF per dwelling and diverted volume of 33.6 AF for domestic use; 62.7 AF 
diverted volume for lawn and garden irrigation) resulting in 31.1 GPM and 50.17 AF net depletion (equal 
to total consumptive use) including 46.81 AF and 3.36 AF resulting from lawn and garden irrigation and 
domestic use, respectively (5% of domestic diverted volume treated in central wastewater treatment 
facility). Domestic depletions were shown to range between 0.28 AF and 0.29 AF each month, while 
depletions resulting from irrigation were shown to range between 1.31 AF (October) and 12.43 AF (July). 
Due to the location and depth of the well, monthly depletions to the Bitterroot River evened out and 
ranged from 4.06 AF to 4.22 AF. The Applicant’s monthly mitigation plan did not provide for mitigation 
outside of the irrigation season.  

 
Proposed mitigation change/plan 

The municipal place of use proposed in the permit application was historically irrigated using three 
irrigation surface water rights from South Swamp Creek and Robertson Creek, both of which are tributary 
to the Bitterroot River. The Applicant’s mitigation plan proposed to retire 33.23 acres located within the 
40-acre historically irrigated place of use. Retirement of this historically irrigated acreage would mitigate 
depletions by 1) contributing direct flow historically diverted for irrigation into the Bitterroot River and 2) 
recharging groundwater through streambed seepage in each source.  

DNRC Historical Use Findings: 535.2 GPM flow rate, 361.94 AF historically diverted volume, and 60.53 AF 
historically consumed volume for 40 acres 

 
Outcome 

The Applicant completed a hydrogeological assessment, groundwater modeling, and net depletion 
analysis; while the Applicant did not model groundwater recharge from streambed seepage, they did state 
that direct flow would provide 50.1 AF during the irrigation season when it was most needed. The amount 
of water proposed to be changed to mitigation was 444.7 GPM and 50.1 AF to match total net depletions; 
no argument was made by the Applicant that the entire net depletion would not result in adverse effect. 
DNRC found that the permit application did not meet the legal availability criterion due to lack of seepage 
modeling. The Application received an objection during public notice and went to hearing. During the 
hearing, the Applicant changed the mitigation plan to aquifer recharge, and they now convey water to a 
dry gravel pit for infiltration via the existing ditch system. The Applicant modeled accretions to the 
Bitterroot River and showed that recharge to the river exceeded expected depletions from groundwater 
pumping. 
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Example #3: 76H 30063540, Mitigation for Municipal Wells (2012) 
 
Considerations and background 

• Bitterroot Basin Closure 

• Permit required (post-HB 831) – hydrogeologic assessment and mitigation required to offset 
adverse effect 

• Depleted source: Bitterroot River via capture of tributary groundwater 
 

Proposed appropriation 

2000 GPM up to 622.9 AF for municipal use in a 1,477-lot subdivision with 117 dwellings and 176.8 acres 
of irrigated lawn and garden (238.2 AF of diverted volume for domestic use; 384.7 AF diverted volume for 
lawn and garden irrigation) resulting in net depletion equal to the total domestic diverted volume (238.2 
AF) and consumptive use from lawn and garden (334.7 AF) (572.9 AF total). Domestic wastewater was 
proposed to be treated in Basin 76M and discharged into the Clark Fork River resulting in 100% depletion 
of the domestic diverted volume in the Bitterroot River. Rates of depletion ranged from 0.197 CFS 
(January) to 1.972 CFS (July). 

 
Proposed mitigation change/plan 

The Applicant purchased Miller Creek irrigation water rights and an unperfected permit issued for a 
subdivision that had not yet been built. The Applicant’s mitigation plan was to retire 233 historically 
irrigated acres from irrigation resulting in 430.71 AF of historically consumed irrigation water that would 
be changed to a mitigation purpose, and change the use of 128.23 AF of consumed water from the 
unperfected permit to mitigation. Retirement of the historically irrigated acreage would mitigate 
depletions by 1) contributing direct flow historically diverted for irrigation into the Bitterroot River and 2) 
recharging groundwater through streambed seepage in each source. The Applicant provided a monthly 
analysis of Bitterroot River streamflows, existing water rights, depletion rates, and mitigation amounts. 
The mitigation plan proposed to fully offset depletions in January, February, May, June, October, and 
December, and partially provide mitigation in March, April, July, August, September, and October to fully 
offset depletions to downstream hydropower in Basin 76N. 

The Applicant modeled the effects of ceasing irrigation diversions in Miller Creek (which is a losing stream 
perched above the groundwater aquifer) and contributions to the Miller Creek Valley aquifer from 
seepage that is tributary to the Bitterroot River. The Applicant modeled the effects to the groundwater 
aquifer resulting from changing the unperfected permit and calculated water availability amounting to 
31.78 AF from the permitted domestic use and 96.45 AF from the permitted irrigation of 56 acres. 

 
Outcome 

DNRC found the applications met the statutory criteria for issuance and sent the Preliminary 
Determination to Grant to public notice. The application received an objection from a Bitterroot River 
water user who argued that the median of mean monthly streamflow analysis was not conservative 
enough to ensure a lack of adverse effect. The Applicant agreed to dry up more historically irrigated acres 
and change the rest of the available water to marketing for mitigation. 

 


