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Changes, Mitigation, and Exceptions Stakeholder Working Group 

Permit and Change Process, Objections and Hearings             

Draft Recommendations  

 

1. Pre-application Meeting  

Goal:  Applicant and DNRC coordinate on the application process: steps, variances, and need for 
mitigation, information that DNRC is responsible for, information the Applicant is responsible for, 
current gaps in information provided by Applicant. Additionally, the Applicant identifies the technical 
information that they want DNRC to provide (front load the information in the process). Incentivize 
Applicants to use the pre-application process - set them up for success in efficiently navigating the 
process. If Applicant does not provide an adequate water use proposal and plan at the pre-application 
meeting, the DNRC will consider the meeting a scoping meeting and will clearly communicate this to the 
Applicant during the meeting.  

− Applicant outlines water needs (flow rate, volume), location (point of diversion, well logs, source 
aquifer, point of use, storage), purpose, period of diversion, historical use documentation, and 
rights for mitigation (if applicable). This information will be provided by the Applicant at an 
agreed upon time ahead of the pre-application meeting so that the DNRC can be adequately 
prepared for the meeting itself. 

− DNRC discusses any aquifer testing requirements or measurement needs, potential variances 
needed, and potential need for mitigation.  

− Applicant identifies if they want DNRC to complete technical analyses or if they intend to 
complete the technical analyses themselves. All applicable technical analyses must be 
completed by either the Applicant (Applicant obtains qualified third party) or the DNRC:  

 Historical Use Analysis  
o This data will be used to evaluate adverse effect criteria (§ 85-2-402, ARM 

36.12.1903).  
 Aquifer Test Report/Hydrogeologic Assessment (closed basins) 

o This data will be used to evaluate physical & legal availability on a permit (§ 85-2-
311, ARM 36.12.1702-1705) and adverse effect on a permit in a closed basin (§ 85-
2-360, ARM 36.12.1706).  

 Stream Depletion Report (proposed consumptive use) 
o This data will be used to evaluate legal availability and adverse effect in a permit (§ 

85-2-311, ARM 36.12.1704-1706) and adverse effect in changes (§ 85-2-402, ARM 
36.12.1903). 

 Mitigation/Aquifer Recharge Section included in Stream Depletion Report 
o This data will be used to evaluate legal availability and adverse effect for a permit (§ 

85-2-311, ARM 36.12.1704-1706).  
 Groundwater Change Report (change in rate/timing and location of net depletion) 
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o This data will be used to evaluate adverse effect in a change (§ 85-2-402, ARM 
36.12.1903). 

 Return flow analysis 
o This data will be used to evaluate adverse effect in a change (§ 85-2-402, ARM 

36.12.1903). 
 Evaporation calculation (ponds/reservoirs) 

o This data will be used to evaluate beneficial use criteria on permits and changes (§ 
85-2-311, § 85-2-402, ARM 36.12.113). 

 Surface Water Report 
o Identify stream gage that applies or estimation technique that applies based on 

standard operating procedure 
o Identify why gage or estimation technique is applicable 
o Identify parameters/values that will be used for estimation technique 
o The results generated from using the specified parameters and estimation 

technique will be used to evaluate physical availability criteria for surface water (§ 
85-2-311, ARM 36.12.1702).  

− DNRC will have a checklist that identifies all information required to complete technical 
analyses. DNRC will identify areas where Applicant will need to provide more information for 
DNRC to complete technical analyses. 

− If Applicant requests DNRC to complete the reports, there will be a $500 pre-application fee 
paid to the DNRC to complete the reports (which is deducted from the application fee). The fee 
must be paid at the time of receipt of all information required to complete technical analyses. 

− If the Applicant changes their plan based on the Department’s technical analyses, and that 
change in plan requires a new technical analyses, the Applicant will have to complete a new pre-
application meeting (if they want expedited timelines), or they can complete their own analyses 
and submit their application under standard timelines. 

− For combined permit/change applications in a closed basin, the pre-application meeting 
procedure will be conducted in two steps as follows: 

o A pre-application meeting will be conducted to discuss the proposed permit. The 
technical analyses generated from this pre-application meeting will focus on the details 
of the permit. The filing fee of $500 will need to be paid in order for the DNRC to 
complete the permit technical analyses. Upon receipt of all information needed to 
complete technical analyses for the permit, the DNRC will have 45 days to generate the 
technical analyses. 

o The technical analyses completed for the permit will be used by the Applicant to gather 
information needed for a second pre-application meeting for the required change 
application. Once the Applicant has gathered the information needed, they will meet 
with the DNRC for the pre-application meeting on the change application. A second 
$500 fee will need to be paid to the DNRC for the DNRC to complete the change 
technical analyses. Upon receipt of all information needed to complete technical 
analyses for the change, the DNRC will have 45 days to generate the technical analyses. 

o Once the DNRC has delivered the technical analyses for the change application, the 
Applicant will have six months in which to submit the combined application. The six 
month timeframe will apply to both the permit and change applications and will not 
start until completion of the technical analyses for the change application. 

Buswell, Shannon
Capitalize highlighted to match other bullet point titles, or it's not a title and therefore doesn't need capitalization?��
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 The intention of this process is to allow for the Applicant to have adequate 
information on the impacts of the permit so they can find appropriate water 
rights to change to meet their needs. 

Timeline:   
− DNRC provides Applicant with written documentation and checklist from the pre-application 

meeting within 24 business hours of meeting completion.  
− Within two business days of receipt of all information on the checklist, the DNRC will provide 

written confirmation of received materials. 
− If the Applicant does not provide all the required information within six months, the pre-

application meeting will become invalid.  
 
Changes:  Set pre-application meeting timelines in rule.  
 
 

2.       Pre-Application Technical Analyses  

Goal:  Address WG’s desire to provide information to Applicant at the beginning of the application 
process to avoid a “battle of the experts;” help  the Applicant  put forward a more complete application; 
and clarifies  for the Applicant what information they will have to provide. These are technical analyses 
and not a criteria assessment.  

− The DNRC provides a technical memo to the Applicant that incorporates the requested reports 
identified in the pre-application meeting. The DNRC documents the evidence and data used in 
the analyses. Technical analyses will include information on whether an application is located in 
a closed basin and will meet an exception to the basin closure. 

 If the Applicant identifies errors, they must the DNRC so that errors can be corrected prior 
to application submittal. 

 If the Applicant disagrees with the DNRC analyses, they can complete their own analyses 
and submit an application in step 3, with standard timelines. 

− Information in the technical analyses expires one year from report generation 
 

Timeline:   
− Upon receipt of all necessary information from the Applicant, DNRC has 45 days to produce the 

pre-application technical analyses.  
 
Changes:  Rule (timeline), guidance  
   
 

3.       Application Filed 
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− With pre-application:  
 The total application fee will also be reduced by $200 for utilizing the pre-application 

meeting and pre-application technical analyses.  
 If the information in the application  does not change the outcome of the DNRC’s technical 

analyses, the $500 pre-application fee is applied to the application fee.  
 If the information in the application changes the outcome of the DNRC’s technical analyses 

from pre-application (3A),  then the DNRC will document those changes via a memo to the 
applicant and  

 The Applicant can go through the pre-application process again, including 
payment of an additional pre-application fee; or  

 The Applicant can proceed with filing their application, (normal fees apply), and 
the updated technical analyses will be included in the draft Preliminary 
Determination.  

− Without pre-application 
 The application will be subject to the standard timeline if the Applicant does not complete 

the pre-application meeting.  
 The applicant can provide the technical analyses needed for their application; the DNRC will 

evaluate those analyses for scientific validity and the evaluation will be provided in the Draft 
Preliminary Determination (Step 5). 

 For any technical analyses not provided with an application, the DNRC will complete the 
technical analyses which will be necessary for the criteria evaluation in the Draft Preliminary 
Determination (Step 5). 

 This does not apply to applications requiring a hydrogeologic assessment under 
§ 85-2-360, MCA; the Applicant will be required to provide the hydrogeologic 
assessment with their application if they did not ask the DNRC to complete it as 
part of the pre-application technical analyses. 

 The DNRC will post all new applications to a designated Water Division webpage as  part of 
the website update. This page will allow the public to track the status of applications and 
review application documents (scanned files, Draft PDs, Public Notices).  

 
Changes:  Rule (application acceptance rule), guidance 

 
 

4.       Correct and Complete (§ 85-2-302(2), MCA) 

Goal:  Provide a check to ensure all application materials are present.   
− The DNRC deems the application correct and complete or sends a deficiency letter to the 

Applicant. 
− The DNRC internal process or rules modified (36.12.1601) to clarify that correct and complete 

means all application materials are present (i.e., there is enough information to evaluate 
criteria), not a review of accuracy. 
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− A Technical Report is no longer sent out with the Correct & Complete letter. 
 
Timeline:  

− The DNRC has either 15 or 30 days to deem that either an application is Correct and Complete 
(and send a Correct and Complete letter) or that an application is incomplete and send a 
deficiency letter to the Applicant. 

- With pre-application: 15 days  
- Without pre-application: 30 days   

− Deficient application: Applicant has 120 days to respond to the deficiency letter 
− The DNRC has 30 days from receipt of deficiency response to either terminate application or 

determine correct and complete. 
 
Changes:  Rule (timeline) and guidance  
 
 

5.       Draft Preliminary Determination (§ 85-2-307, MCA) 

Goal:  Conduct the criteria assessment/substantive review 

− Technical analyses  
 Incorporate the pre-application technical analyses 
 If the Applicant does not provide their own technical analyses, the DNRC completes 

technical analyses. 
 If the Applicant supplies their own technical analyses at the time of application, the 

DNRC will evaluate the scientific validity and identify deficiencies. 
 If the Applicant wants to supply additional information after the DNRC completes its 

technical analyses, they can do so by waiving the DNRC 60-day decision document 
timeline.  

− Criteria assessment (§ 85-2-311, -402, MCA): 
 Physical availability of water 
 Legal availability of water 
 Adverse effect 
 Basin closure area exceptions and compliance 
 Adequacy of diversion works 
 Beneficial use 
 Possessory interest 
 Environmental Assessment  

− The DNRC issues a draft Preliminary Determination to either grant, grant with modifications, or 
deny. The DNRC communicates with the Applicant prior to issuing a draft Preliminary 
Determination. 
 Draft Preliminary Determinations to grant or grant with modifications- Go to step 6 
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 Draft Preliminary Determinations to deny  
 The Applicant will have the opportunity to object, without public notice. If the 

Applicant objects, they will have up to 120 days to provide all supporting materials 
to the DNRC for their consideration. The DNRC will have 90 days to evaluate the 
new materials and update the Draft PD. 

- If the DNRC still proposes to deny the application, the Applicant has the 
ability to request a show-cause hearing as to why their application should 
not be denied. The show-cause hearing will be based on the information 
presented in the application up to this point; no new information will be 
accepted at the time of the hearing. 

- The DNRC has 90 days from the date of request to hold the hearing, subject 
to the Applicant's ability to request extension. 

 If the DNRC changes the denial to grant or grant with modifications, then the draft 
Preliminary Determination continues to public comment (step 6).  

 
Timeline:  

− The DNRC has 60 days to issue a draft Preliminary Determination after a correct and complete 
determination if the Applicant has conducted a pre-application meeting (without substantial 
changes); 120 days if not pre-application meeting is conducted. 

− Waiver of the timeline for a draft Preliminary Determination: Waiver of timelines can only be 
requested by Applicant. The DNRC will no longer request a waiver of statutory timelines.  

− The DNRC has 60 days from receipt of materials from the Applicant to review and issue a draft 
Preliminary Determination. 

 
Changes:  Statutory change to shorten the timeline 
 
 

6.       Public Comment (§ 85-2-308, MCA) and MEPA1  

Goal:  Allows public and Applicant to identify errors with the draft Preliminary Determination and allows 
the DNRC to revise its determination based on the evidence, thereby reducing the need to go to a 
hearing.  

− If the water right application is not withdrawn or put on hold by the Applicant, the DNRC will 
publicly notice the application and open a 30-day public comment period.  

− Public comments need to describe issues with the criteria analysis and provide sufficient detail 
to allow the DNRC to make changes.  

Timeline:  30-day public comment period  
Changes:  Statute and rules (defining structure of the comments) 

 
1 MEPA comments on the Environmental Assessment would occur during this time in a separate process. 
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7.      Preliminary Determination (§ 85-2-307, MCA) 

Goal:  Allow public and Applicant to identify errors with the draft Preliminary Determination; allow the 
DNRC to revise its determination based on the evidence, thereby reducing the need to go to a hearing. 

− After the public comment period, the DNRC has 30 days to consider comments made and issue 
an updated Preliminary Determination confirming that the DNRC is proposing to grant or grant 
with modifications. 

− The DNRC will respond to each of the comments received. 
− If no public comments are received, the DNRC issues a Preliminary Determination. There is no 

additional public objection step. 

Timeline:  The DNRC has 30 days to consider comments and issue a Preliminary Determination to either 
grant, grant with modifications, or deny. 

Changes:  Statute (timelines), rules (addressing comments) 
 
 

8. Objections 

Goal:  Allow public and Applicant to identify errors with the draft Preliminary Determination; allow the 
DNRC to revise its determination based on the evidence, thereby reducing the need to go to a hearing. 

− The DNRC gives public notice of the Preliminary Determination (2nd public notice).  
− During the objection period, any interested person who has standing, including the Applicant, 

may only object to issues already brought forward during the public comment period related to 
criteria. 

Timeline: Serving notice of the Preliminary Determination commences a 30-day objection period. 

Changes:  Statute and rule 

 

9.  Hearing (§ 2-4-623, § 85-2-309(1), § 85-2-310(4), MCA) 

Goal:  Allow the DNRC to evaluate information provided in any objection and provide “expert 
recommendation” to the hearing’s examiner.  

− The DNRC’s Water Resources Division reviews objections for correct & complete and validity; if 
correct and complete, the DNRC reviews for validity. 

− If valid, there is a pre-hearing conference, and a hearing date is set.  
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− Objectors have 60 days from the validity ruling to submit all evidence supporting objection to 
the DNRC; objectors may request an extension for good cause.   

− The DNRC evaluates information provided with objections and provides expert report to 
hearings examiner and objectors on whether any additional information provided changes how 
the DNRC would evaluate the criteria. 

− The DNRC program staff are designated as mandatory participants in the hearing.  
− The DNRC Office of Administrative Hearings hears the case and issues a final order.    

 
Timelines: Objectors have 60 days from the validity ruling to submit all evidence supporting objection 
Changes:  Statute and rule change (hearings process) 
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Timelines and Resources:  

 
DNRC additional resources:  

- 3 technical staff in Water Management Bureau  
- 8 regional office staff 
- 2 Water Rights central office staff   

= 13 additional FTE; delayed implementation until additional staff hired/trained  

 
 
 
  

Current 
Process 
(days) 

Proposed 
Process 
(days) 

Proposed 
Process 

without pre-
app (days) 

Pre-Application Meeting & Technical Analyses N/A 45 N/A 

Correct & Complete 180 15 45 

Deficiency Response 120 120 120 

Deficiency Response Review (black hole) * 30 30 

Draft/Preliminary Determination 120 60 120 

Timeline Waiver * * * 

Review of New Information * 60 60 

Public Objections (current)/Comment (new) 60 30 30 

Preliminary Determination N/A 30 30 

Public Objections N/A 30 30 

Hearing & Final Order        

Time Once Application Filed (no waivers/ no deficiencies)  360 105- 165 195- 255 

 
 
 
 


